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State Appellate Public Defender
I.S.B. #5867
JENNY C. SWINFORD
Deputy State Appellate Public Defender
I.S.B. #9263
P.O. Box 2816
Boise, ID 83701
(208) 334-2712
IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
NATHANIEL ERWAN BIRD,
)
)
Defendant-Appellant.
)
___________________________)

NO. 43180
KOOTENAI COUNTY NO. CR 2014-19452
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Upon twenty-nine-year-old Nathaniel Erwan Bird’s guilty plea to possession of a
controlled substance and possession of a stolen vehicle, the district court sentenced
him to a total term of seven years imprisonment, with two years fixed. Mr. Bird now
appeals to this Court, contending that the district court abused its discretion by imposing
an excessive sentence.
Statement of the Facts & Course of Proceedings
On October 14, 2014, the State filed a Criminal Complaint against Mr. Bird
alleging possession of a controlled substance, a felony, in violation of Idaho Code § 372732(c)(1); grand theft for possession of a stolen vehicle, a felony, in violation of Idaho
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Code §§ 18-2403(1), -2407(1)(b); and grand theft for possession of a stolen handgun, a
felony, in violation of Idaho Code §§ 18-2403(1), -2407(1)(b). (R., pp.16–17.) According
to the Presentence Investigation Report (“PSI”), these allegations arose out of Mr. Bird’s
arrest in a parking structure of the Coeur d’Alene Resort on October 12, 2014. (PSI,1
p.10.) Mr. Bird had stopped at the resort while traveling from Washington to Montana.
(PSI, p.11.) Law enforcement determined that Mr. Bird’s vehicle was stolen. (PSI, p.10.)
Law enforcement also found methamphetamine on Mr. Bird and a stolen handgun in the
vehicle. (PSI, p.10.)
On October 28, 2014, Mr. Bird waived a preliminary hearing, and the magistrate
bound him over to district court. (R., pp.25–26.) The State filed an Information on
November 3, 2014. (R., pp.29–30.) The State later amended the Information to add a
driving without privileges charge and petty theft for stolen license plates. (R., pp.40–42.)
On February 11, 2015, the State filed a Third Amended Information to reflect the
parties’ plea agreement. (R., pp.51–52.) The State agreed to dismiss the charges of
grand theft of a handgun and driving without privileges. (R., p.48.) The State also
amended the charge for grand theft of a vehicle to a charge of possession of a stolen
vehicle, in violation of Idaho Code § 49-228. (R., pp.51–52.) Also as part of the
agreement, the State would recommend “no more than a retained jurisdiction or
rider, . . . no more than a two year fixed, three years indeterminate, total of five . . . and
that the sentences run concurrent.” (Tr. Vol. II,2 p.9, Ls.13–17.) On February 11, 2015,

Citations to the PSI refer to the thirty-one-page electronic document titled
“NATHANIEL BIRD CR 14-19452 43180 SEALED.”
2 There are two transcripts in the record on appeal. The first is a transcript of the
arraignment, cited as Volume I. The second is a transcript of the entry of plea hearing
and sentencing hearing, cited as Volume II.
1
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Mr. Bird pled guilty to possession of a controlled substance, possession of a stolen
vehicle, and petty theft pursuant to the plea agreement. (R., p.50; Tr. Vol. II, p.7, L.18–
p.9, L.1, p.10, L.23–p.11, L.8.) The district court accepted his guilty plea. (Tr. Vol. II,
p.11, Ls.13–17.)
On April 2, 2015, the district court held a sentencing hearing. (R., pp.74–75.) The
State made its sentencing recommendation in accordance with the plea agreement.
(Tr. Vol. II, p.18, Ls.5–12.) The defense argued for probation. (Tr. Vol. II, p.22, Ls.12–
13.) Initially, the district court sentenced Mr. Bird to seven years, with two years fixed,
for possession of a controlled substance and seven years, with two years fixed, for
possession of a stolen vehicle, to be served concurrently. (Tr. Vol. II, p.23, Ls.16–22.)
The district court also retained jurisdiction, recommending a CAPP rider and drug
treatment rider. (Tr. Vol. II, p.23, L.25–p.24, L.2.) But, after some comments by Mr. Bird,
the district court withdrew its order retaining jurisdiction and imposed the sentence.
(Tr. Vol. II, p.25, L.23–p.27, L.8.) The district court then clarified that it was imposing a
total of five years, not seven, for possession of a stolen vehicle. (Tr. Vol. II, p.27, Ls.12–
13.)
On April 13, 2015, Mr. Bird filed a notice of appeal. (R., pp.77–79.) The district
court entered an Amended Sentencing and Disposition and Right to Appeal on April 22,
2015, imposing a sentence of seven years, with two years fixed, for possession of a
controlled substance and a sentence of five years, with two years fixed, for possession
of a stolen vehicle, to be served concurrently. (R., pp.91–93.)
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ISSUE
Did the district court abuse its discretion when it imposed a total unified sentence of
seven years, with two years fixed, upon Mr. Bird, following his guilty plea to possession
of a controlled substance and possession of a stolen vehicle?
ARGUMENT
The District Court Abused Its Discretion When It Imposed A Total Unified Sentence Of
Seven Years, With Two Years Fixed, Upon Mr. Bird, Following Guilty Plea To
Possession Of A Controlled Substance And Possession Of A Stolen Vehicle
“It is well-established that ‘[w]here a sentence is within statutory limits, an
appellant has the burden of showing a clear abuse of discretion on the part of the court
imposing the sentence.’” State v. Pierce, 150 Idaho 1, 5 (2010) (quoting State v.
Jackson, 130 Idaho 293, 294 (1997) (alteration in original)). Here, Mr. Bird’s sentence
does not exceed the statutory maximum. See I.C. §§ 18-112, 37-2732(c)(1), 49-228.
Accordingly, to show that the sentence imposed was unreasonable, Mr. Bird “must
show that the sentence, in light of the governing criteria, is excessive under any
reasonable view of the facts.” State v. Strand, 137 Idaho 457, 460 (2002).
“‘Reasonableness’ of a sentence implies that a term of confinement should be
tailored to the purpose for which the sentence is imposed.” State v. Adamcik, 152 Idaho
445, 483 (2012) (quoting State v. Stevens, 146 Idaho 139, 148 (2008)). “In examining
the reasonableness of a sentence, the Court conducts an independent review of the
entire record available to the trial court at sentencing, focusing on the objectives of
criminal punishment: (1) protection of society; (2) deterrence of the individual and the
public; (3) possibility of rehabilitation; and (4) punishment or retribution for wrongdoing.”
Stevens, 146 Idaho at 148. “A sentence is reasonable if it appears necessary to
accomplish the primary objective of protecting society and to achieve any or all of the
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related goals of deterrence, rehabilitation, or retribution.” State v. Delling, 152 Idaho
122, 132 (2011).
Mr. Bird asserts that the district court abused its discretion by imposing an
excessive sentence. Specifically, he contends that the district court should have
sentenced him to a lesser term of imprisonment or probation in light of the mitigating
factors.
First, Mr. Bird has substance abuse issues that contribute to his criminal
behavior. A sentencing court should give “proper consideration of the defendant’s
[substance abuse] problem, the part it played in causing defendant to commit the crime
and the suggested alternatives for treating the problem.” State v. Nice, 103 Idaho 89, 91
(1982). The impact of substance abuse on the defendant’s criminal conduct is “a proper
consideration in mitigation of punishment upon sentencing.” State v. Osborn, 102 Idaho
405, 414 n.5 (1981). At the time of the offense, Mr. Bird was using methamphetamine.
(PSI, p.11; Tr. Vol. II, p.20, Ls.24–25.) He first used methamphetamine at the age of
nineteen and has used it once a week or more ever since. (PSI, p.17) During the
presentence investigation, Mr. Bird recognized that he had a substance abuse problem
and expressed his commitment to overcoming his addiction. (PSI, p.17.)
Second, Mr. Bird has mental health issues, which would be better treated with a
term of probation rather than a prison sentence. Mr. Bird was diagnosed with anxiety
during a mental health evaluation in Kootenai County Jail. (PSI, pp.4–7.) He takes
medication for Attention-Deficit Hyperactivity Disorder and anxiety. (PSI, pp.16–17.) On
probation, Mr. Bird would seek an interstate compact to return to Montana, where his
family and four children reside. (PSI, pp.13–14.) Mr. Bird has a good relationship with
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his mother, sisters, and children. (PSI, p.14.) In addition, he is a member of the
Sahalish/Kootenai Tribe, and his family lives on the Flathead Reservation. (PSI, p.14;
Tr. Vol. II, p.15, Ls.13–18.) On probation, Mr. Bird would be able to rely on the support
of his family to manage his mental health issues.
Finally, Mr. Bird has expressed remorse for harm caused to the victims of his
theft and accepts responsibility for his crimes. Acceptance of responsibility, remorse,
and regret are all factors in favor of mitigation. State v. Shideler, 103 Idaho 593, 595
(1982). During the presentence interview, Mr. Bird stated, “I feel realy [sic] bad about
what I did knowing that I had created victims who didn[’]t deserve it and by doing so
may have caused a ripple effect in the community.” (PSI, p.11.) He also explained:
I would just like to apologize for my actions and to any victim I may have
created while commiting [sic] these crimes, I would also like to thank my
attoreny [sic] as well as the prosecutor and Judge for doing a good job on
my case every one [sic] who worked on making it go as fast as posible
[sic] to dispence [sic] justice.
(PSI, p.18.) He made similar remarks at sentencing, stating,
I’d like to apologize to the court system and everybody here in the
community for what I’ve done. I know I made some mistakes in the past,
you know, coming off methamphetamine, not having my prescriptions. . . .
so I’d like to apologize to everybody for my mistakes and everything I’ve
done . . . and I’d like to try to better myself in the community here if I can’t
go home. . . . I’m willing to pay the restitution as well. . . . I’m sorry about
what I did. . . . So I’d like to apologize to all of you for everything I’ve done.
(Tr. Vol. II, p.22, L.18–p.21, L.11.) These statements of acceptance, remorse, and
regret stand in favor of mitigation.
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CONCLUSION
Mr. Bird respectfully requests that this Court reduce his sentence as it deems
appropriate. Alternatively, he requests that his case be remanded to the district court for
a new sentencing hearing.
DATED this 17th day of September, 2015.

___________/s/______________
JENNY C. SWINFORD
Deputy State Appellate Public Defender
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